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law for such use as a condition to
granting a license for the operation of
the facility. For example, such prop-
erty includes special kitchen or toilet
facilities connected to the building or
room in which the services are ren-
dered and equipment such as children’s
desks, chairs, and play or instructional
equipment. Such property would not
include general purpose rooms used for
many purposes (for example, a room
used as an employee recreation center
during the evening) nor would it in-
clude a room or a part of a room which
is simply screened off for use by chil-
dren during the day. For purposes of
this section, a facility is considered to
be specifically used as a child care fa-
cility if such facility is actually used
for such purpose and is not used in a
significant manner for any purpose
other than child care. For purposes of
this subparagraph, a child care facility
is used by an employer to provide child
care services primarily for children of
employees of the employer if, for any
month, no more than 20 percent of the
average daily enrolled or attending
children for such month are other than
children of such employees.

(5) Placed in service. For purposes of
section 188 and this section, the term
placed in service shall have the meaning
assigned to such term in paragraph (d)
of §1.46-3.

(6) Employees. For purposes of section
188 and this section, the terms employ-
ees and prospective employees include
employees and prospective employees
of a member of a controlled group of
corporations (within the meaning of
section 1563) of which the taxpayer is a
member.

(e) Effective date. The provisions of
section 188 and this section apply to
taxable years ending after December
31, 1971.

[T.D. 7599, 44 FR 14549, Mar. 13, 1979]

§1.190-1 Expenditures to remove ar-
chitectural and transportation bar-
fiers to the handicapped and elder-
y.

(a) In general. Under section 190 of
the Internal Revenue Code of 1954, a
taxpayer may elect, in the manner pro-
vided in §1.190-3 of this chapter, to de-
duct certain amounts paid or incurred
by him in any taxable year beginning
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after December 31, 1976, and before Jan-
uary 1, 1980, for qualified architectural
and transportation barrier removal ex-
penses (as defined in §1.190-2(b) of this
chapter). In the case of a partnership,
the election shall be made by the part-
nership. The election applies to ex-
penditures paid or incurred during the
taxable year which (but for the elec-
tion) are chargeable to capital account.

(b) Limitation. The maximum deduc-
tion for a taxpayer (including an affili-
ated group of corporations filing a con-
solidated return) for any taxable year
is $25,000. The $25,000 limitation applies
to a partnership and to each partner.
Expenditures paid or incurred in a tax-
able year in excess of the amount de-
ductible under section 190 for such tax-
able year are capital expenditures and
are adjustments to basis under section
1016(a). A partner must combine his
distributive share of the partnership’s
deductible expenditures (after applica-
tion of the $25,000 limitation at the
partnership level) with that partner’s
distributive share of deductible expend-
itures from any other partnership plus
that partner’s own section 190 expendi-
tures, if any (if he makes the election
with respect to his own expenditures),
and apply the partner’s $25,000 limita-
tion to the combined total to deter-
mine the aggregate amount deductible
by that partner. In so doing, the part-
ner may allocate the partner’s $25,000
limitation among the partner’s own
section 190 expenditures and the part-
ner’s distributive share of partnership
deductible expenditures in any manner.
If such allocation results in all or a
portion of the partner’s distributive
share of a partnership’s deductible ex-
penditures not being an allowable de-
duction by the partner, the partnership
may capitalize such unallowable por-
tion by an appropriate adjustment to
the basis of the relevant partnership
property under section 1016. For pur-
poses of adjustments to the basis of
properties held by a partnership, how-
ever, it shall be presumed that each
partner’s distributive share of partner-
ship deductible expenditures (after ap-
plication of the $25,000 limitation at
the partnership level) was allowable in
full to the partner. This presumption
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can be rebutted only by clear and con-
vincing evidence that all or any por-
tion of a partner’s distributive share of
the partnership section 190 deduction
was not allowable as a deduction to the
partner because it exceeded that part-
ner’s $25,000 limitation as allocated by
him. For example, suppose for 1978 A’s
distributive share of the ABC partner-
ship’s deductible section 190 expendi-
tures (after application of the $25,000
limitation at the partnership level) is
$15,000. A also made section 190 expend-
itures of $20,000 in 1978 which he elects
to deduct. A allocates $10,000 of his
$25,000 limitation to his distributive
share of the ABC expenditures and
$15,000 to his own expenditures. A may
capitalize the excess $5,000 of his own
expenditures. In addition, if ABC ob-
tains from A evidence which meets the
requisite burden of proof, it may cap-
italize the $5,000 of A’s distributive
share which is not allowable as a de-
duction to A.

[T.D. 7634, 44 FR 43270, July 24, 1979]

§1.190-2 Definitions.

For purposes of section 190 and the
regulations thereunder:

(a) Architectural and transportation
barrier removal expenses. The term archi-
tectural and transportation barrier re-
moval expenses means expenditures for
the purpose of making any facility, or
public transportation vehicle, owned or
leased by the taxpayer for use in con-
nection with his trade or business more
accessible to, or usable by, handicapped
individuals or elderly individuals. For
purposes of this section:

(1) The term facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking lots, or
similar real or personal property.

(2) The term public transportation ve-
hicle means a vehicle, such as a bus, a
railroad car, or other conveyance,
which provides to the public general or
special transportation service (includ-
ing such service rendered to the cus-
tomers of a taxpayer who is not in the
trade or business of rendering transpor-
tation services).

(3) The term handicapped individual
means any individual who has:

(i) A physical or mental disability
(including, but not limited to, blind-
ness or deafness) which for such indi-
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vidual constitutes or results in a func-
tional limitation to employment, or

(ii) A physical or mental impairment
(including, but not limited to, a sight
or hearing impairment) which substan-
tially limits one or more of such indi-
vidual’s major life activities, such as
performing manual tasks, walking,
speaking, breathing, learning, or work-
ing.

(4) The term elderly individual means
an individual age 65 or over.

(b) Qualified architectual and transpor-
tation barrier removal expense—(1) In
general. The term qualified architectural
and transportation barrier removal ex-
pense means an architectural or trans-
portation barrier removal expense (as
defined in paragraph (a) of this section)
with respect to which the taxpayer es-
tablishes, to the satisfaction of the
Commissioner or his delegate, that the
resulting removal of any such barrier
conforms a facility or public transpor-
tation vehicle to all the requirements
set forth in one or more of paragraphs
(b) (2) through (22) of this section or in
one or more of the subdivisions of para-
graph (b) (20) or (21). Such term in-
cludes only expenses specifically at-
tributable to the removal of an exist-
ing architectural or transportation
barrier. It does not include any part of
any expense paid or incurred in connec-
tion with the construction or com-
prehensive renovation of a facility or
public transportation vehicle or the
normal replacement of depreciable
property. Such term may include ex-
penses of construction, as, for example,
the construction of a ramp to remove
the barrier posed for wheelchair users
by steps. Major portions of the stand-
ards set forth in this paragraph were
adapted from ‘‘American National
Standard Specifications for Making
Buildings and Facilities Accessible to,
and Usable by, the Physically Handi-
capped’ (1971), the copyright for which
is held by the American National
Standards Institute, 1430 Broadway,
New York, New York 10018.

(2) Grading. The grading of ground,
even contrary to existing topography,
shall attain a level with a normal en-
trance to make a facility accessible to
individuals with physical disabilities.

(3) Walks. (i) A public walk shall be at
least 48 inches wide and shall have a
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